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Court of Appeals of North Carolina.
Juanita RICHARDSON and Robert and Gloria
Gower, on behalf of themselves and all others simi-
larly situated, Plaintiffs,

v.

BANK OF AMERICA, N.A. and NationsCredit
Financial Services Corporation, Defendants.
No. COA06-211.

April 17, 2007.

Background: Borrowers brought class action against
bank and its wholly owned subsidiary lender that sold
single-premium credit insurance in association with
mortgage loans, alleging unfair and deceptive trade
practices, unjust enrichment, breach of duty of good
faith and fair dealing, and punitive damages. The
Superior Court, Durham County, Catherine C. Ea-
gles, J., granted borrowers summary judgment on
certain deceptive trade practices claim and breach of
duty of good faith and fair dealing, but granted de-
fendants summary judgment on remaining claims.

Holdings: On cross-appeals, the Court of Appeals,
McGee, J., held that:

(1) lender’s sale of single-premium credit insurance in
association with mortgage loans of 15 years or less
was authorized by the Department of Insurance;

{2) bank was not directly liable for subsidiary lender's
actions in regards to the selling of single-premium
credit insurance;

(3) claims for unfair and deceptive trade practices
accrued at the closing of loans and did not constitute
continuing violations;

(4) bank and lender waived affirmative defense of
federal preemption;

(5) sale of single-premium credit insurance in asso-
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ciation with mortgage loans greater than 15 years
constituted an unlawful and deceptive trade practice;
(6) breached its duty of good faith and fair dealing;
(7) lender was not entitled to reduce the amount of
damages determined by the trial court by any amount
attributable to unlawful insurance product; and

(8) trial court was entitled to deduct any refunds paid
to borrowers after trebling the entire amount of dam-
ages.

Affirmed.
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contractual in nature and the measure of damages is
broader than common law actions; the measure of
damages used should further the purpose of awarding
damages, which is to restore the victim to his original
condition, to give back to him that which was lost as
far as it may be done by compensation in money.
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The law will not allow one party to benefit directly or
indirectly from a contract void as against public pol-

icy.
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Most Cited Cases
The single-premium credit insurance sold by lender
to borrowers with loans greater than 15 years in
length did not have any value because the contract
was void as against public policy, and thus, lender
was not entitled to reduce the amount of damages
determined by the trial court by any amount attribut-
able to the unlawful insurance product; therefore, the
measure of damages in borrowers' action alleging
unfair and deceptive trade practices included the
premium, interest, fees, and points associated with
the purchase and financing of the insurance. West's
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Trial court's decision to deduct any refunds paid to
borrowers who purchased from lender single-
premium credit insurance in association with mort-
gage loans greater than 15 years after trebling the
entire amount of damages in borrowers' unfair and
deceptive trade practices action against lender facili-
tated the remedial and punitive purposes of statute
providing for treble damages to entity injured by vio-
lation of provisions of chapter governing monopolies,
trusts, and consumer protection, and facilitated set-
tlement. West's N.C.G.S.A. § 75-16.

**413 Appeal by Plaintiffs and Defendants from or-
ders entered 10 March 2005, 19 April 2005, 23 June
2005, 27 July 2005, and 12 October 2005; appeal by
Plaintiffs from orders entered 15 April 2003, 8 Octo-
ber 2004, 16 November 2004, 10 March 2005, 19
April 2005, and 16 June 2005; and appeal by Defen-
dants from orders entered 14 June 2004, 19 April
2005, and 16 June 2005 by Judge Catherine C. Eagles
in Superior Court, Durham County. Heard in the
Court of Appeals 15 November 2006.

Jones Martin Parris & Tessener Law Offices,
P.L.L.C., by John Alan Jones and G. Christopher
Olson, Raleigh, for Plaintiffs.

Kennedy Covington Lobdell & Hickman, L.L.P., by
John H. Culver IIl and Amy Pritchard Williams,
Charlotte, for Defendants.

MCcGEE, Judge.

*534 Juanita Richardson, Robert Gower, Gloria
Gower, and Joyce M. Smith, on behalf of themselves
and all others similarly situated (collectively Plain-
tiffs), filed this action on 10 May 2002 against, inter
alia, Bank of America, N.A. (Bank of America) and
its wholly-owned *535 subsidiary, NationsCredit
Financial Services Corporation (NationsCredit) (col-
lectively Defendants).™ Plaintiffs alleged claims for
unfair and deceptive trade practices (UDTP) under
N.C. Gen.Stat. § 75-1.1, unjust enrichment, breach of
the duty of good faith and fair dealing, and punitive
damages. Plaintiffs' claims arose out of the alleged
sale by Defendants to Plaintiffs of single-premium
credit insurance (SPCI) in association with mortgage
loans.

FN1. The trial court dismissed the individual
claims of Joyce M. Smith with prejudice and
removed her as a class representative on 16
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June 2005.

Plaintiffs filed their first amended complaint on 13
August 2002. Plaintiffs' first amended complaint al-
leged claims against only Bank of America and Na-
tionsCredit. Plaintiffs again alleged claims for UDTP,
unjust enrichment, breach of the duty of good faith
and fair dealing, and punitive damages.

*%414 Defendants filed their answer and conditional
counterclaim on 19 August 2002. Defendants as-
serted numerous defenses, including the statute of
limitations. Defendants also asserted a counterclaim
against those Plaintiffs who were in default and/or
who owed deficiency balances, to become effective if
and when a class was certified. Plaintiffs filed an
answer on 5 September 2002 asserting several de-
fenses to Defendants' conditional counterclaim.

Pursuant to Rule 2.1(a) of the General Rules of Prac-
tice, the case was designated as an exceptional case
on 14 November 2002. Superior Court Judge Cath-
erine C. Eagles was assigned to the case on 22 No-
vember 2002. The parties then engaged in extensive
discovery.

Defendants removed the action to the United States
District Court for the Middle District of North Caro-
lina on 20 June 2003, and that Court granted Plain-
tiffs' motion to remand the case back to the trial court
on 10 March 2004. The trial court issued a class certi-
fication order on 14 June 2004, and defined the class
as follows:

North Carolina borrowers who obtained a loan before
July 1, 2000, from ... NationsCredit in the State of
North Carolina, whose loans are secured or were
secured by real property located in North Carolina,
and who were sold single-premium credit life, dis-
ability, accident and health, or involuntary unem-
ployment insurance with a term less than that of
their loan, and who have not made a claim under
any such credit insurance policy and who made
payments on their loan at any point after May 10,
1998.

*536 The trial court entered a supplementary sched-
uling order on 23 July 2004, ordering, inter alia, that
discovery should be completed by 25 October 2004
and that the trial date be set for 4 April 2005. Discov-
ery continued, and the trial court entered a compre-
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hensive order on 23 November 2004 resolving all
pending non-dispositive motions and revising and
restating scheduling requirements. Defendants ap-
pealed this order on 21 December 2004, but Defen-
dants subsequently dismissed their appeal.

The parties filed motions for summary judgment and
partial summary judgment, along with memoranda in
support of those motions, dated 19 January 2005. In a
memorandum in response to Plaintiffs' motion for
partial summary judgment, filed 31 January 2005,
Defendants first raised the defense of federal preemp-
tion. The parties had also filed a joint statement of
undisputed facts and proposed issues on 20 January
2005. In that statement, the parties agreed that the
following facts were undisputed. NationsCredit sold
Juanita Richardson and Robert and Gloria Gower
SPCI on twenty-five year loans. The coverage term
for the SPCI was ten years. NationsCredit loan offi-
cers sold the SPCI pursuant to agreements between
NationsCredit and several insurance companies.

It was also undisputed that “[w]ith [SPCI], the credit
insurance premium was financed over the term of the
loan. The premium for [SPCI] was calculated based
upon the amount financed. The amount financed
would include any charges for origination fees,
points, loan discount fees, and other closing costs.” It
was further undisputed that NationsCredit's sales of
SPCI were “in or affecting commerce.”

The parties further agreed that, at the time of the clos-
ing of their loans, Plaintiffs received and signed nu-
merous documents and disclosure statements. Plain-
tiffs signed and received a statement that informed
them that NationsCredit expected to profit from the
sale of any insurance.

It was also undisputed that North Carolina allowed
the sale of truncated credit insurance in connection
with closed-end real estate loans. The SPCI sold by
NationsCredit to Plaintiffs with loans of fifteen years
or less was approved by the Department of Insurance.
However, the SPCI sold to Plaintiffs having loans
greater than fifteen years was not approved by the
Department of Insurance.

The trial court entered an order on 10 March 2005
addressing parts of the 19 January 2005 motions for
summary judgment. The trial *537 court ruled that
Defendants had waived any right to assert federal
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